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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-114) 
Bonds 


Approval and Discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 


Dated: June 9, 1982. 


Name of principal and surety 


Date of bond 





- + 


Aero Transit Inc., 7595 Perimeter Rd., 
Seattle, WA; air carrier; Classified Ins. 
Corp. 

(PB 9/11/80) D 4/29/82! 


Akron, Canton & Youngstown Railroad | 
Co. of Akron, OH, 8 North Jefferson St., | 
Roanoke, VA; rail carrier; Fidelity & | 
Deposit Co. of MD 

D 5/14/82 


Asbury Transportation Co., 2222 E. 38th 
St., Los Angeles, CA; motor carrier; 
Fireman’s Fund Ins. Co. 

D 4/16/82 


Bekins Van Lines, 1335 S. Figueroa St., 
Los Angeles, CA; motor carrier; Ins. Co. 
of North America 

(PB 12/1/76) D 5/6/82 ? 


Breman’s Express Co., 300 Canal St., 
Leechburg, PA; motor carrier; Ameri- 
can Casualty Co. of Reading, PA 

D 5/22/82 





Apr. 11, 1982 


Aug. 31, 1978 


| Mar. 1, 1977 


Feb. 10, 1982 


Feb. 7, 1977 


Date of 
approval 


— + eee 


| Apr. 29, 1982 
| Sept. 26, 1978 


| 
| Mar. 22, 1977 


May 7, 1982 


| 
| 
| Feb. 14, 1977 


| Filed with district 
| _director/area 
| director/amount 


| Seattle, WA 
| $25,000 


| Cleveland, OH 
$100,000 


| Los Angeles, CA 
$50,000 


Los Angeles, CA 
$50,000 


Pittsburgh, PA 
$25,000 














Name of principal and surety 


Burlington Northern Railroad Co., 176 E. 
5th St., St. Paul MN; rail carrier; Conti- 
nental Casualty Co. 

(PB 8/28/81) D 4/23/82 


C-Line Inc., 340 Jefferson Blvd., Warwick, 
RI; motor carrier; The Aetna Casualty 
& Surety Co. 


Carbec Inc., Raritan Center, Bldg. 511, 
Edison, NJ; motor carrier; The Hanover 
Ins. Co. 


Coastal Transport & Trading Co., Inc.,— 
See RTC Transportation, Inc. 


Cole Transport, Inc., 590 N.E. 185th St., 
Miami, FL; motor carrier; Fidelity & 
Deposit Co. of MD 


Dorn’s Transportation, Inc., Railroad 
Ave., Ext. (Colonie), Albany, NY; motor 
carrier; Ins. Co. of North America 

D 5/21/82 


Holland Motor Express Inc., 750 E. 40th 
St., Holland, MI; motor carrier; The 
Aetna Casualty & Surety Co. 

(PB 3/15/79) D 1/15/82? 


IMFS, Inc., 110 Ionia St., NW., Grand 
Rapids, MI; motor carrier; Peerless Ins. 
Co. 

(PB 11/8/72) D 5/17/82* 


International Container Services, Inc., 
5155 Warner Rd., Garfield Heights, OH; 
motor carrier; The Aetna Casualty & 
Surety Co. 


Lyn Transport, Inc., 61 Lincoln Hwy, S. 
Kearny, NJ; motor carrier; Investors 
Ins. Co. of America 

D 5/17/82 

J. D. MacDonald Co., Inc., 161 Main St., 
Calais, ME; motor carrier; Washington 
International Ins. Co. 


Manufacturers Recycling Distributors, 
Inc., 7014 Eight Ct., NE, Salem, OR; 
motor carrier; Washington Internation- 
al Ins. Co. 


The Marylend Transportation Co., 1111 
Frankfurst Avenue, Baltimore, MD; 
motor carrier; Liberty Mutual Ins. Co. 

(PB 5/3/76) D 5/21/82 5 


Mid-Continent Delivery, Inc., 10201 N. 
Everton, Kansas City, MO; motor carri- 
er; Peerless Ins. Co. 

(PB 9/22/80) D 5/17/82 





Date of bond 


Apr. 14, 1982 


Nov. 19, 1981 


Apr. 19, 1982 


Apr. 29, 1982 


June 19, 1979 


Mar. 15, 1982 


Apr. 2, 1982 


Apr. 26, 1982 


July 7, 1981 


Apr. 14, 1982 


Mar. 19, 1982 


May 21, 1982 


Apr. 28, 1982 


Date of 
approval 


la 23, 1982 


Jan. 11, 1982 


May 20, 1982 


May 6, 1982 


June 19, 1979 


Mar. 15, 1982 


May 17, 1982 





May 11, 1982 


July 12, 1981 


May 7, 1982 


May 11, 1982 


May 21, 1982 


May 17, 1982 


Filed with district 
director/area 
director/amount 


Seattle, WA 
$100,000 


Providence, RI 
$25,000 


Ogdensburg, NY 
$50,000 


Miami, FL 
$25,000 


New York 
Seaport 
$25,000 


Detroit, MI 
$50,000 


Detroit, MI 
$50,000 


Cleveland, OH 
$50,000 


Newark, NJ 
$50,000 


Portland, ME 
$50,000 


Portland, OR 
$25,000 


Baltimore, MD 
$25,000 


St. Louis, MO 
$50,000 





Name of principal and surety 


G. M. Patry Ltd., P.O. Box 278, Dorval, 
P.Q., Canada; motor carrier; Fidelity & 
Deposit Co. of MD 

(PB 1/6/81) D 5/18/82 © 


RTC Transportation, Inc. & Coastal 
Transport & Trading Co., Inc., 3901 
Jonesboro Rd., S.E., Forest Park, GA; 
motor carrier; Continental Casualty Co. 

(PB 9/21/81) D 4/23/82 7 


Riverside Transportation Co., P.O. Box 
2028, Danville, VA; motor carrier; The 
Aetna Casualty & Surety Co. 


Sea/Tac Transfer Inc., 18927—16th Ave., 
So., Seattle, WA; motor carrier; Hart- 
ford Accident & Indemnity Co. 


Senn Trucking Co. P.O. Drawer 220, 
Newberry, SC; motor carrier; Ins. Co. of 
North America 


Smalley Transportation Co. P.O. Box 
5021Y, 410 Ware Blvd., Tampa, FL; 
motor carrier; Fidelity & Deposit Co. of 
MD 

(PB 12/5/74) D 5/6/82 


Smith Transportation, 731 So. Lincoln St., 
Santa Maria, CA; motor carrier; Hart- 
ford Accident & Indemnity Co. 


Texas Intermountain Transportation Inc., 
6161 West 29th Place, Wheatridge, CO; 
motor carrier; The Traveler Indemnity 
Co. 


Vermont Meat Packers, Inc., Jonergin 
Drive, Swanton Industrial Park, Swan- 
ton, VT; motor carrier; St. Paul Fire & 
Marine Ins. Co. 





CUSTOMS 


Date of bond 


Date of 
approval 


— ewalaet 


Mar. 5, 1982 


Feb. 25, 1982 


May 4, 1982 


May 10, 1982 


Feb. 23, 1982 


Apr. 14, 1982 


Mar. 17, 1982 


Apr. 20, 1982 


May 10, 1982 


| 
| 


| May 18, 1982 


| 


| Apr. 23, 1982 


| 
| 
| 
| 


| May 18, 1982 


| May 19, 1982 


| May 13, 1982 


May 6, 1982 


May 7, 1982 


May 17, 1982 


May 10, 1982 
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Filed with district 
director/area 
director/amount 


hii 


Ogdensburg, NY 
$100,000 


| Savannah, GA 
$25,000 


| Norfolk, VA 
| $25,000 


Seattle, WA 
$25,000 


| Charleston, SC 
$50,000 


Tampa, FL 
$25,000 

Los Angeles, CA 
$50,000 


E] Paso, TX 
$25,000 


St. Albans, VT 
$25,000 








' Surety is Cotton Belt Ins. Co. 


? Principal is Bekins Van Lines Co.; Surety is Safeco Ins. Co. of America. 


* Principal is Holland Motor Express; Surety is Peerless Ins. Co. 


* Principal is Interstate Motor Freight System; Surety is Federal Ins. Co. 


5 Surety is The Travelers Indemnity Co. 
® Surety is Reliance Ins. Co. 


7 Principal is Refrigerated Transport Co., Inc., & Coastal Transport & Trading Co., Inc., a w/ 


o/s. 


BON-3-03 


GEORGE C. STEUART 
(For Marilyn G. Morrison, 
Director, Carriers, Drawback and Bonds Division). 





U.S. Customs Service 
Proposed Rulemaking 


(19 CFR Part 177) 


Proposed Customs Regulations Amendments Relating to Country- 
of-Origin Determinations 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes amendments to the Customs 
Regulations to reflect the Government procurement provisions of 
the “Trade Agreements Act of 1979.” The proposed amendments es- 
tablish a procedure whereby any party-at-interest to a Government 
procurement may request the issuance of country-of-origin advisory 
rulings and final determinations relating to Government procure- 
ment for the purpose of granting waivers of certain “Buy Ameri- 
can” restrictions for products of eligible countries. 


DATES: Comments must be received on or before August 16, 1982. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Regulations Control Branch, USS. 
Customs Service, 1301 Constitution Avenue, NW., Room 2426, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 


Benjamin Mahoney, Entry Procedures and Penalties Division, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20220 (202-566-5778). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The “Trade Agreements Act of 1979,” Pub. L. 96-39, 93 Stat. 144 
(the “Act”), approves and implements the trade agreements negoti- 
ated by the United States in the Tokyo Round of Multilateral 
Trade Negotiations. The Act consists of 11 separate titles. This doc- 
ument relates only to those aspects of Title III of the Act, “Govern- 
ment Procurement,” which affect Customs activities (section 301 et 
seq., 93 Stat. 236 et seg., 19 U.S.C. 2511 et seq.). 

4 
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Title III of the Act, which implements the Agreement on Govern- 
ment Procurement, permits the President to waive those portions 
of U.S. law or practice, most notably the Buy American Act (41 
U.S.C. 10a et seg.) which discriminate against the procurement of 
products of designated countries. Designated countries are those 
which are parties to the Agreement on Government Procurement, 
which provide reciprocal procurement benefits to the United 
States, or which are least developed countries. The Act permits the 
President to prohibit Federal Government procurement of products 
from non-designated countries. Furthermore, the Act authorizes 
the President to withdraw or to limit waivers or designations previ- 
ously granted. 

A waiver can only apply to goods which are the products of a 
country designated by the President under section 301(b) of the 
Act. In order to implement this provision, section 305(b) of the Act 
provides that the Secretary of the Treasury shall provide country- 
of-origin advisory rulings and final determinations on whether a 
product is or would be a product of a designated country. The rule 
of origin to be applied is specified in section 308(4\B) of the Act. 
Judicial review of these final determinations is provided for in sec- 
tion 1001 of the Act (28 U.S.C. 1581(e)). 

On April 9, 1981, Customs published a notice in the Federal Reg- 
ister (46 FR 21194), proposing to amend Part 177, Customs Regula- 
tions (19 CFR Part 177), to implement Title III of the Act. In re- 
sponse to the notice Customs received only one comment from the 
embassy of a foreign government. During the course of the inter- 
agency evaluation of this comment, the United States Trade Repre- 
sentative (USTR) raised questions which necessitated significant 
changes to the proposed rule. Because of these substantial modifi- 
cations, Customs has determined that the proposed rule should be 
republished thereby providing another opportunity for public com- 
ment. The comment received and the changes made as a result are 
discussed below. 


DISCUSSION OF PUBLIC COMMENT AND CHANGES 


Who May Request Rulings and Determinations 


The commenter objected to proposed section 177.24 which would 
have limited the parties who could file a ruling request to “a for- 
eign manufacturer, producer, or exporter, or a United States im- 
porter of merchandise, or by a duly authorized attorney or agent 
on their behalf.”” The commenter believed that the proposed rule 
should be broadened to include interested parties so that a foreign 
embassy could intervene on behalf of one of its nationals. 

It was Customs position that the phrase “duly authorized attor- 
ney or agent” used in proposed section 177.24 was broad enough in 
scope to include an embassy acting on behalf of one of its nationals 
and that no change was necessary. 
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The USTR was of the opinion that proposed sections 177.23 and 
177.24 were too narrow in their coverage and should be amended to 
include all “parties-at-interest” as defined in section 1001(b\4\B) of 
the Act. Section 1001(b\4\B) (codified at 28 U.S.C. 1581(e), 2631(e), 
and 2631(k\(2)) relates to the jurisdiction of the Court of Interna- 
tional Trade to review final determinations made under the provi- 
sions of section 305(bX1) of the Act. Section 1001(b\(4\B) in perti- 
nent part states that: 

“* * * The Customs Court (the Court of International Trade was 
substituted by the ‘Customs Courts Act of 1980’, Pub. L. 96-417) 
shall have exclusive jurisdiction of any civil action brought by a 
party-at-interest to review a final determination made under sec- 
tion 305(b\1) of the Trade Agreements Act of 1979. For purposes of 
this subsection, the term ‘party-at-interest’ means— 


(1) A foreign manufacturer, producer, or exporter, or a 
United States importer of merchandise which is the subject of 
a final determination under section 305(b) of the Trade Agree- 
ments Act of 1979, 

(2) A manufacturer, producer, or wholesaler in the United 
States of a like product, 

(3) United States members of a labor organization or other 
association of workers whose members are employed in the 
manufacture, production, or wholesale in the United States of 
a like product, and 

(4) A trade or business association a majority of whose mem- 
bers manufacture, produce, or wholesale a like product in the 
United States’. 


In drafting the first proposed rule, Customs reviewed the provi- 
sions of Title III of the Act, Senate Report 96-249, House Report 
96-317, and the Statements of Administrative Action (House Docu- 
ment 96-153, Part II) in an effort to determine which parties could 
request a country-of-origin determination. None of the foregoing 
shed any light on the matter. 

Since publication of the proposed rule, the USTR has advised 
Customs that section 1001 was intended to cover any party-at-inter- 
est. Although Customs was originally of the opinion that the limi- 
tation in subsection (1) of the definition of party-at-interest pre- 
cluded the parties listed in subsections (2), (3), and (4) from request- 
ing a final determination, Customs now believes that the better in- 
terpretation is that the limitation in subsection (1) of the definition 
merely bars a foreign manufacturer, producer, or exporter or a 
U.S. importer from seeking judicial review unless it was an actual 
foreign manufacturer, producer, or exporter, or a United States im- 
porter of merchandise which was the subject of the final determi- 
nation. Customs does not believe the limitation on who can seek ju- 
dicial review under subsection (1) of the definition bars other par- 
ties-at-interest from requesting a final determination. This inter- 
pretation is consistent with the language in section 1001(b\4XB) 
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that any party-at-interest, not just those listed in subsection (1) of 
the definition, may seek judicial review of a final determination. 
Accordingly, the proposed rule has been modified to conform to 
USTR’s position and the above interpretation. Before adopting the 
foregoing as a final rule, however, Customs specifically requests 
further public comment on this issue. 


Fraudulent Claims 


Traditionally, Customs has not gone beyond the facts presented 
in a ruling request to verify the truth of the claims presented 
therein. Customs does not intend to alter this procedure for coun- 
try-of-origin final determinations. Although Customs recognizes 
that disputes may arise as a result of allegations or complaints 
that certain processing or manufacturing claimed to have been per- 
formed in a designated country is not, in fact, being done there, it 
will be Customs position that a party raising such a claim is not 
requestiong a final determination within the meaning of the Act 
but is alleging a fraudulent practice. Customs authority under the 
Act relates only to issuing rulings and not to investigating com- 
plaints of a factual nature such as verifying that processing or 
manufacturing is or is not being done in a designated foreign coun- 
try. Accordingly, alleged claims of fraudulent practices will be re- 
ferred to the procuring agency involved for appropriate processing. 


Issuance of Rulings—Time Period 


In addition, Customs will issue a final determination only when 
the requester has identified an actual (existing) product for impor- 
tation. 

The commenter also noted that proposed section 177.28, relating 
to advisory rulings, and proposed section 177.29, relating to ap- 
peals, provided that the failure of the Director, Entry Procedures 
and Penalties Division, Headquarters, U.S. Customs Service, to 
issue an advisory ruling within 25 days or to render a final deter- 
mination on an appeal within 30 days, would automatically result 
in a decision that the article is not or would not be considered to be 
a product of the claimed country. The commenter concluded that 
such a procedure would leave the party requesting a ruling or 
appeal with no knowledge of why the request or appeal had been 
denied. The commenter believed that in some cases the requester 
could be subject to an adverse ruling as a result of delay or over- 
sight on the part of Customs. The commenter felt that a written 
response outlining the specific reasons why Customs does not con- 
sider the merchandise to be a product of the foreign country would 
provide the requester with an opportunity to make adjustments in 
its process of manufacture so that a favorable ruling could be ob- 
tained. The USTR echoed the commenters views and suggested 
that the time frames set forth in the proposed rule be deleted. 

Since international obligations of the U.S. do not require the 
time constraints Customs originally proposed, and current budg- 
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etary limitations would render them unrealistic in any event, Cus- 
toms has deleted the time constraints in the revised proposed rule. 
However, public comments are solicited on both approaches. 


Oral Presentations 


The commenter noted that there was no provision for an oral 
presentation. Customs always is willing to discuss matters which 
are the subject of its ruling with the requesting party and will do 
so on country of origin matters. All rulings, however, will be based 
upon the written submissions made by the requesting party and 
not oral presentations. This being the case, Customs could see no 
reason for including a formal oral discussion provision in the ini- 
tial proposed rule. However, to insure that the public is aware that 
oral presentations can be made, Customs has included a section on 
oral presentations of issues in the revised proposed rule. 


Additional Revisions 


Commenters should be aware of certain additional matters relat- 
ing to the proposed regulations. The original proposed rule pro- 
vided for a sequential ruling process whereby the requested adviso- 
ry ruling would become a final determination after certain events 
or the passage of a set period of time. Customs has abandoned this 
sequential process in favor of a nonsequential ruling process where- 
by a party can request either an advisory ruling or a final determi- 
nation. 

The important consequence of this nonsequential ruling process 
is that Customs will create a class of non-binding, non-appealable, 
non-judicially reviewable advisory rulings. The public is requested 
to comment on this procedure as opposed to that originally pro- 
posed or to suggest additional alternatives. 

The proposed regulations have been further revised to provide 
that Customs has an affirmative duty to issue advisory rulings and 
final determinations in the specific area of procurement related 
country-of-origin determinations. Furthermore, a new proposed sec- 
tion 177.28 has been added to provide that Customs will promptly 
issue advisory rulings and final determinations on request unless 
there is insufficient information to issue a final determination. In 
the latter case, Customs will issue an advisory ruling or inform the 
requester that no final determination will be issued. Both a final 
determination and a Customs decision not to issue such a determi- 
nation are appealable. In addition, proposed section 177.28 provides 
that Customs will consider, on a priority basis, those requests 
which indicate that the final determination is needed for a specific 
procurement. 


Advisory Rulings 
In the specific area of procurement related country-of-origin de- 
terminations, an advisory ruling is defined as a non-binding, non- 


reviewable written statement which calls attention to a well estab- 
lished interpretation or principle of law relating to the country-of- 
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origin, without applying it to a particular set of facts. For purposes 
of judicial review such an advisory ruling is not the equivalent of a 
ruling granted prior to importation under 28 U.S.C. 1581(h). An ad- 
visory ruling is merely an attempt on Customs part to supply re- 
questers with relevant general information. Customs will issue an 
advisory ruling in response to a request for a final determination 
if: (1) the request suggests that general information, rather than a 
final determination is actually being sought, (2) the request is in- 
complete or otherwise fails to meet the rquirements set forth in 
proposed section 177.25 or (3) the final determination cannot be 
issued for some other reason, and (4) it is believed by Customs that 
the advisory ruling may be of some benefit to the party making the 
request. 


Final Determinations 


In the specific area of procurement related country-of-origin de- 
terminations, a final determination is defined as a binding, judicial- 
ly reviewable statement that interprets or applies the provisions of 
law and regulation relating to ceuntry-of-origin determinations to a 
specific set of facts. Customs will provide a final determination to a 
party-at-interest prior to actual entry of the merchandise. In this 
context, because it is required by this particular statute, a final de- 
termination differs from the normal use of the phrase in connec- 
tion with the liquidation of an entry. A final determination as used 
herein is similar to a ruling issued by the Secretary of the Treas- 
ury prior to importation (see 19 CFR Part 177). Although judicial 
review of such rulings would normally be covered in 28 U.S.C. 
1581(h), judicial review of determinations under section 305(b\(1) is 
exclusively provided for in 28 U.S.C. 2631(eXk) and 2636(f), and not 
in 28 U.S.C. 1581. 

In the normal sequence of events the party bidding on a govern- 
ment contract will self-certify that his product satisfies the coun- 
try-of-origin requirements of law and regulations (see for example 
Defense Acquisition Regulations in 32 CFR 7.2003.5). The bidder 
will only have to request a country of origin final determination 
from Customs if he has a question regarding the country of origin 
of his product or if the government contracting officer requests the 
bidder to obtain such a ruling. 

Finally, under the Act the period for initiating judicial review of 
a final determination is limited to 30 days after Customs has pub- 
lished a final determination in the Federal Register. Customs is 
concerned that foreign manufacturers will secure a number of final 
determinations well in advance of any procurement. Such final de- 
terminations may not come to the attention of potentially affected 
domestic sellers, thereby, as a practical matter, denying U.S. indus- 
try any opportunity to question the determinations. Customs has 
included a procedure whereby it will expeditiously (within five 
working days of receipt of the request) reexamine a previous final 
determination. Customs will issue a new final determination only 
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where the requester identifies the previous final determination, the 
facts are identical the previous final determination has not been 
the subject of judicial review, and the merchandise at issue was not 
the subject of a competitive procurement for which a contract has 
been let. Judicial review of the new final determination may be 
sought within 30 days after publication of the new final determina- 
tion in the Federal Register. 

With the changes discussed above, it is proposed to redesignate 
the present provisions of Part 177, Customs Regulations (19 CFR 
Part 177), as Subpart A and to add a new Subpart B to provide a 
procedure whereby any party-at-interest may request and receive 
an advisory ruling or final determination as to the country of 
origin of imported merchandise. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66), section 624, 46 Stat. 759 (19 U.S.C. 1624); 
Pub. L. 96-39, 93 Stat. 144. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments, preferably in triplicate, submitted timely to the 
Commissioner of Customs. Comments submitted will be available 
for public inspection in accordance with section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between 
the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control 
Branch, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Room 2426, Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, Office of Regulations and Rulings, U'S. 
Customs Service. However, personnel from other Customs offices, 
the Treasury Department, and the USTR participated in its devel- 
opment. 


EXECUTIVE ORDER 12291 


The proposed regulation is not a major regulation as defined in 
section 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis 
is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. Any economic impact flows directly from 
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the Trade Agreements Act of 1979 and not the proposed imple- 
menting regulations. The proposal is not expected to: have signifi- 
cant secondary or incidental effects on a substantial number of 
small entities; impose, or otherwise cause a significant increase in 
the reporting, recordkeeping, or other compliance burdens on a 
substantial number of small entities; or generate significant inter- 
est or attention from entities through comments, either formal or 
informal. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if 
promulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 


PAPERWORK REDUCTION ACT 


The proposed regulation is not subject to the Paperwork Reduc- 
tion Act of 1980, Pub. L. 96-511. 


FEDERAL REGISTER THESAURUS 


On January 22, 1981, the Office of the Federal Register published 
a final rule (47 FR 7162) which requires agencies to identify major 
topics and categories of persons affected in their regulations by 
using standard terms established in the Federal Register Thesau- 
rus of Indexing Terms. 
Accordingly, the index terms listed below are applicable to this 
regulatory project: 
19 CFR Part 177 
Administrative practices and procedures 
Country-of-origin rulings 
Government procurement 


PrRoposED AMENDMENTS 


It is proposed to amend Part 177, Customs Regulations (19 CFR 
Part 177), in the following manner: 


Part 177—ADMINISTRATIVE RULINGS 


1. It is proposed to amend Part 177 by adding a subpart designa- 
tion before section 177.1 to read as follows: 


SUBPART A—GENERAL RULING PROCEDURE 


2. It is proposed to add a new Subpart B to Part 177 to read as 
follows: 
SUBPART B—GOVERNMENT PROCUREMENT; COUNTRY-OF-ORIGIN 
DETERMINATIONS 


177.21 Applicability. 
177.22 Definitions. 


373-801 0 - 82 -- 2 
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177.23 Who may request a country-of-origin advisory ruling or 
final determination. 

177.24 By whom request is filed. 

177.25 Form and content of request. 

177.26 Where request filed. 

177.27 Oral discussion of issues. 

177.28 Issuance of advisory rulings and final determinations. 

177.29 Publication of notice of final determinations. 

177.30 Review of final determinations. 

177.31 Reexamination of final determinations. 


177.21 Applicability. 


This subpart applies to the issuance of country-of-origin advisory 
rulings and final determinations relating to Government procure- 
ment under Title III, “Trade Agreements Act of 1979,” Pub. L. 96- 
39, 93 Stat. 144, for the purpose of granting waivers of certain “Buy 
American” restrictions in U.S. law or practice for products for eli- 
gible countries. This subpart is intended to be applied consistent 
with the Federal Procurement Regulations (41 CFR Part 1-6) and 
the Defense Acquisition Regulation (32 CFR Section VI). 


177.22 Definitions. 


(a) Country of origin. For the purpose of this subpart, an article 
is a product of a country or instrumentality only if (1) it is wholly 
the growth, product, or manufacture of that country or instrumen- 
tality, or (2) in the case of an article which consists in whole or in 
part of materials from another country or instrumentality, it has 
been substantially transformed into a new and different article of 
commerce with a name, character, or use distinct from that of the 
article or articles from which it was so transformed. The term “in- 
strumentality” shall not be construed to include any agency or di- 
vision of the government of a country, but may be construed to in- 
clude such arrangements as the European Economic Community. 

(b) Advisory ruling. An advisory ruling is a non-binding, non- 
reviewable written statement issued by the Director, Entry Proce- 
dures and Penalties Division, Headquarters, U.S. Customs Service, 
which does no more than call attention to a well established inter- 
pretation or principle of law relating to the country of origin, with- 
out applying it to a particular set of facts. Customs will issue an 
advisory ruling in response to a request for a final determination 
if: 

(1) The request suggests that general information, rather 
than a final determination, is actually being sought, 
(2) The request is incomplete or otherwise fails to meet the 
requirements set forth in section 177.25(a), or 
(3) The ruling requested cannot be issued for any other 
reason, and 
Customs believes that the general information supplied by an advi- 
sory ruling may be of some benefit to the party making the re- 
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quest. An advisory ruling is not a ruling issued prior to importa- 
tion under 28 U.S.C. 1581(h). 

(c) Final determination. A final determination is a binding judi- 
cially reviewable statement issued by the Director, Office of Regu- 
lations and Rulings, Headquarters, U.S. Customs Service, in re- 
sponse to a written request submitted under the provisions of this 
subpart that interprets and applies the provisions of law and regu- 
lation relating to the country of origin to a specific set of facts. A 
final determination may be issued to a party-at-interest prior to 
actual entry of the merchandise. 

(d) Party-at-interest. For purposes of this subpart the term party- 
at-interest means— 


(1) A foreign manufacturer, producer, or exporter, or a 
United States importer of merchandise which is the subject of 
a final determination under this subpart, 

(2) A manufacturer, producer, or wholesaler in the United 
States of a like product, 

(3) United States members of a labor organization or other 
association of workers whose members are employed in the 
manufacture, production, or wholesale in the United States of 
a like product, and 

(4) A trade or business association a majority of whose mem- 
bers manufacture, produce, or wholesale a like product in the 
United States. 


177.23 Who may request a country-of-origin advisory ruling or 
final determination. 


A country-of-origin advisory ruling or final determination may 
be requested by: 

(a) A foreign manufacturer, producer, or exporter, or a United 
States importer of merchandise, 

(b) A manufacturer, producer, or wholesaler in the United States 
of a like product, 

(c) United States members of a labor organization or other associ- 
ation of workers whose members are employed in the manufacture, 
production, or wholesale in the United States of a like product, or 

(d) A trade or business association a majority of whose members 
manufacture, produce, or wholesale a like product in the United 
States. 


177.24 By whom request is filed. 


A request may be filed by an individual or organization listed in 
section 177.23 or by a duly authorized attorney or agent on behalf 
of the individual or organization. A request filed by a corporation 
shall be signed by a corporate officer, and a request filed by a part- 
nership shall be signed by a partner. 


177.25 Form and content of request. 


(a) A request for an advisory ruling shall be in writing and shall 
contain such information as will enable Customs to provide the re- 
quester with the applicable principle of law or well established in- 
terpretation relating to the particular country of origin. 





14 CUSTOMS 


(b) A request for a final determination shall be in writing and 
shall contain the following information: 


(1) The name of the requester, the requester’s principal place 
of business, and a statement that the requester is authorized to 
file the request under the provisions of section 177.24; 

(2) A description of the existing article for which a country- 
of-origin determination is requested; 

(3) The country or instrumentality an article is claimed to be 
the product of; 

(4) Such further information as will enable Customs to deter- 
mine if an article is a product of a specific country or instru- 
mentality; and 

(5) If applicable, the specific procurement for which the final 
determination is requested. 


177.26 Where request filed. 


The request shall be filed with the Director, Office of Regulations 
and Rulings, Headquarters, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 


177.27 Oral discussion of issues. 


Any party authorized to request a ruling under the provisions of 
section 177.23 may request an opportunity for oral discussion of the 
issues presented in the request. The oral discussion of issues will be 
governed by the provisions of section 177.4. 


177.28 Issuance of advisory rulings and final determinations. 


(a) Pursuant to a request for an advisory ruling which meets the 
requirements of this subpart, Customs will issue an advisory 
ruling. 

(b) Pursuant to a request for a final determination which meets 
the requirements of this subpart, Customs will issue a final deter- 
mination. If the request does not meet the requirements of this 
subpart Customs may decline to issue a final determination or may 
issue instead an advisory ruling. 

(c) Requests for final determinations which include the informa- 
tion set forth in section 177.25(b\(5) (relating to a specific procure- 
ment) will be considered by Customs before all other requests (advi- 
sory rulings and final determinations). 


177.29 Publication of notice of final determinations. 


Notice of all final determinations shall be published in the Fed- 
eral Register within 60 days of the date the final determination is 
issued. 


177.30 Review of final determinations. 


Any party-at-interest listed in section 177.22(d) may seek judicial 
review of a final determination within 30 days after publication of 
such determination in the Federal Register, and may seek judicial 
review of a refusal to issue a final determination within 30 days 
after such refusal. The Court of International Trade shall have ex- 
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clusive jurisdiction to review a final determination or a refusal to 
issue a final determination made under this subpart. 


177.31 Reexamination of final determinations. 


A party-at-interest, other than the party-at-interest which re- 
quested and received the initial final determination, may ask Cus- 
toms to consider the matter anew and issue, on an expedited basis, 
a new final determination. Such a request shall specifically identify 
the previous final determination. Upon receipt of such a request, 
Customs will issue a new final determination within five working 
days of receipt of the request unless (a) the previous final determi- 
nation was the subject of a contested lawsuit timely filed in the 
Court of International Trade under 28 U.S.C. 1581 (e) or, (b) the 
merchandise at issue in the initial final determination was ten- 
dered and deemed responsive to the request for proposals or an in- 
vitation for bids in a competitive procurement subject to the Buy 
American Act (41 U.S.C. 10a et seg.) and a contract under such pro- 
curement was let. Any new final determination issued under this 
section shall be published in accordance with section 177.29 and is 
reviewable under section 177.30. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: May 28, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 16, 1982 (47 F.R. 25975)] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(Appeal No. 82-1) 


Au Ju Steet Co., Ltp., ET AL. v. ARMCO, INC., CF&I STEEL Corp. 
AND THE UNITED STATES 


(Appeal No. 82-4) 


Au Ju STeEeEL Co., Ltp., ET AL. AND THE UNITED STATES v. ARMCO, 
Inc. AND CF&I STEEL Corp. 


1. ORDER OF CouRT OF INTERNATIONAL TRADE—DISQUALIFICATION 
OF COUNSEL FOR VIOLATION OF DISCIPLINARY RULE, REVERSED 


Order of the Court of International Trade granting motion to dis- 
qualify intervenors’ counsel for alleged violation of disciplinary 
rule is appealable immediately as a collaterai order. 


2. Ip. DETERMINATION OF “SUBSTANTIAL RESPONSIBILITY” OF 
FORMER GOVERNMENT EMPLOYEE WITHIN MEANING OF A.B.A. 
DISCIPLINARY RULE 9-101(b) 


Determination that former government employee had “substan- 
tial responsibility” in a matter within the meaning of A.B.A. Disci- 
plinary Rule 9-101(b) is reversed as clearly erroneous where the 
sole evidence supporting the determination in his admitted access 
to confidential information pertaining to the matter, and the re- 
maining evidence rebuts the determination. 





COURT OF CUSTOMS AND PATENT APPEALS 
F. 2d 
(Appeal No. 82-1) 


AH Ju STEEL Co., LtpD., ET AL., APPELLANTS v. ARMCO, INc., CF&I 
STEEL Corp., AND THE UNITED STATES, APPELLEES 


(Appeal No. 82-4) 


Au Ju STEEL Co., Ltp., ET AL. AND THE UNITED STATES, 
APPELLANTS v. ARMCO, INC., AND CF&I STEEL CorP., APPELLEES 


United States Court of Customs and Patent Appeals, June 10, 
1982, Appeal from United States Court of International Trade. 


[Reversed.] 

Saul L. Sherman, Dennis A. Adelson, of New York City, attorneys for appellants, 
Ah Ju Steel Co., Ltd. et al. 

Michael H. Stein, Warren H. Maruyama, of Washington, D.C., attorneys for the 
International Trade Commission. 


Bernard J. Babb, Herbert Peter Larsen, of New York City, attorneys for appellees, 
Armco, Inc. 


[Oral argument on May 3, 1982 by Saul L. Sherman for appellants Ah Ju Steel 
Co., Ltd., et al., Michael H. Stein for Appellant/cross-appellee ITC, and Herbert 
Peter Larsen for appellees Armco, Inc. et al.] 


Before Markey, Chief Judge, Rich, BALDWIN, MILLER, and NIEs, 


Associate Judges. 


Ricn, Judge. 

This appeal is from an order of the United States Court of Inter- 
national Trade of August 4, 1981, granting the motion of appellees, 
plaintiffs below, to disqualify the law firm representing appellants, 
intervenors below. 2 CIT —, 520 F. Supp. 1220 (1981). We reverse. 

The material facts in this case are not in dispute, and are ade- 
quately set forth in the opinion below, familiarity with which is as- 
sumed. The issues involved in this case are whether an order dis- 
qualifying counsel is appealable, and, if it is, whether there was re- 
versible error in the trial court’s finding that Martin J. Lewin, an 
associate in the law firm of Daniels, Houlihan & Palmeter, had 
“substantial responsibility” for the matter herein' while he was an 
“attorney advisor” for Commissioner Paula Stern at the Interna- 
tional Trade Commission (ITC) in late 1978 and early 1979. 


' The “matter herein” comprises the preliminary and final antidumping investigations of steel wire nails from 
the Republic of Korea. The ITC has filed a brief in this court requesting that we “modify the ruling of the court 
of International Trade to correct its ambiguous and overbroad interpretation of DR 9-101(B)."" The ITC objects 
chiefly to what it terms an unwarranted broadening of the term “matter” in DR 9-101(B) to include all “sub- 
stantially related" matters. According to the ITC's interpretation of the decision below. matters are “substan- 
tially related” when they involve the same products from the same country. This broadening is said to be un- 
warranted in this case because, the ITC asserts and appellants concede, the preliminary and final investigations 
herein involved are the same matter. We agree they are the same matter, but due to our reversal of the lower 
court on other grounds, we have no occasion to pass on the propriety of the definition of “matter” the court may 
have used. 
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Appealability 


[1] Appellees raise as a threshold issue the question whether an 
order granting a motion to disqualify counsel is appealable immedi- 
ately as a collateral order under Cohen v. Beneficial Industrial 
Loan Corp., 337 U.S. 541 (1949). They do not deny that the circuits 
have uniformly determined that such orders are appealable under 
their jurisdictional statute, 28 U.S.C. 1291,” identical in all material 
respect to ours, 28 U.S.C. 1541(a).* Rather, they rely on policy 
considerations enunciated in Firestone Tire & Rubber Co. v. Ris- 
jord, 449 U.S. 368 (1981), wherein the Court held that orders deny- 
ing motions to disqualify counsel are not appealable. The Court ex- 
plicitly noted in Firestone, however, that it was expressing no opin- 
ion on the appealability of an order granting a motion to disquali- 
fy, such as we confront here. 449 U.S. at 372 n. 8. Thus, such orders 
technically remain appealable, and, in fact, at least four circuits 
since Firestone have reaffirmed their appealability.* In short, nei- 
ther appellees’ argument nor our independent review of the issue 
persuades us to part company with the circuits which have consid- 
ered this issue. We therefore hold that the order granting the 


motion to disqualify counsel is appealable immediately as a collat- 
eral order. 


Merits 


[2] Disciplinary Rule (DR) 9-101(B) of the Code of Professional 


Responsibility as adopted by the American Bar Association (ABA) 
provides: 


A lawyer shall not accept private employment in a matter in 
which he had substantial responsibility while he was a public 
employee. 


As a disciplinary rule, this provision is “mandatory in character” 
and states “the minimum level of conduct below which no lawyer 
can fall without being subject to disciplinary action.”” ABA Code of 
Professional Responsibility, Preliminary Statement (1976). Thus, it 
often forms the basis of a disqualification motion, either alone as 
an expressly adopted court rule, or, as here, as a minimum stand- 


228 U.S.C. 1291 provides: 

The courts of appeals shall have jurisdiction of appeals from all final decisions of the district courts of the 
United States, the United States District Court for the District of the Canal Zone, the District Court_of 
Guam, and the District Court of the Virgin Islands, except where a direct review may be had in the Su- 
preme Court. 

Decisions which have held that orders granting motions to disqualify are appealable include General Electric 
Co. v. Valeron Corp.. 608 F. 2d 265, 266-67 (6th Cir. 1979), cert. denied. 445 U.S. 930 (1980); Board of Education v. 
Nyquist, 590 F. 2d 1241, 1247 n. 8 (2d Cir. 1979); Aetna Casualty & Surety Co. v. United States, 570 F. 2d 1197, 
1200 (4th Cir.), cert. denied. 439 U.S. 821, (1978); Schloetter v. Railoc of Indiana, 546, F. 2d 706, 709 (ith Cir. 
1976); and Woods v. Covington County Bank, 537 F. 2d 804, 809-810 (5th Cir. 1976). 

328 U.S.C. 1541(a), as amended by Act of Oct. 10, 1980, Pub. L. No. 96-417, Title IV, § 401(aX1), provides: 

The Court of Customs and Patent Appeals shall have exclusive jurisdiction of appeals from all final deci- 
sions of the Court of International Trade. 

* Greitzer & Locks v. Johns-Manville Corp., No. 81-7379, slip op. at 4 (4th Cir. Mar. 5, 1982); Jn re Coordinated 
Pretrial Proceedings in Petroleum Products Antitrust Litigation, 658 F. 2d 1355, 1356-58 (9th Cir. 1981), Glueck v. 
Jonathan Logan Inc., 653 F. 2d 746, 748 n. 2 (2d Cir. 1981); Duncan v. Merrill. Lynch, Pierce. Fenner & Smith. 
646 F. 2d 1020, 1027 (Sth Cir. 1981). 
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ard of conduct used by the trial court as a guide in exercising its 
inherent authority to regulate those who practice before it. 

The crucial portion of the lower court’s opinion is short and to the 
point: 

Lewin had substantial responsibility over the subject matter 
of this litigation, Korean wire nails, while a government em- 
ployee as attorney adviser to Commissioner Stern. He admitted 
that he had access to confidential documents in the matter 
during the preliminary investigation. It has been shown above 
that the matters embraced within this case were substantially 
related to matters before the ITC when Lewin was Attorney 
Adviser to one of the commissioners. The plaintiff does not 
need to show more. * * * The Court holds that Lewin is dis- 
qualified from participating in this litigation by virtue of his 
having received privileged information as a government em- 
ployee with the ITC which was unavailable to plaintiffs. [520 F. 
Supp. at 1224]. 


Appellants concede that we may reverse the lower court’s deter- 
mination that Lewin had substantial responsibility within the 
meaning of DR 9-101(b) only if that determination is clearly erro- 
neous. This is the appropriate standard of review if a finding of 
substantial responsibility is a factual determination.® At least one 
court has so treated such a finding. Taxpayers, Homeowners and 


Tenants Protective Ass’n, Inc. v. Haber, 634 F. 2d 182, 183 (5th Cir. 
1981). We assume without deciding that whether an individual had 
substantial responsibility in a matter is a factual determination 
rather than a conclusion of law. Accordingly, we apply the clearly 
erroneous standard here. Doing so, we reverse the lower court’s de- 
termination because, on the entire evidence, we are “left with the 
definite and firm conviction that a mistake has been committed.” 


United States v. United States Gypsum Co., 333 U.S. 364, 395 
(1948).& 


Our analysis of all the evidence centers on the factual basis on 
which the trial court rested its finding of substantial responsibility, 
that is, on the undisputed fact that Lewin had access to confiden- 


5 28 U.S.C. 260lic) provides: 

(c) The Court of Customs and Patent Appeals may affirm, modify, vacate, set aside, or reverse any judg- 
ment or order of the Court of International Trade lawfully brought before it for review, and may remand 
the cause and direct the entry of an appropriate judgment or order, or require such further proceedings as 
may be just under the circumstances. Findings of fact shall not be set aside unless clearly erroneous and due 
regard shall be given to the opportunity of the Court of International Trade to judge the credibility of the 
witnesses. A party may raise on appeal the question of whether the findings of fact are clearly erroneous, 
whether or not the party raising such question made an objection to such findings in the Court of Interna- 
tional Trade or made a motion to amend such findings. The judgment or order of the Court of Customs and 
Patent Appeals shall be final and conclusive unless modified, vacated, set aside, reversed, or remanded by 
the Supreme Court under section 2106 of this title [28 USCS § 2106]. (As amended Oct. 10, 1980, P.L. 96-417, 
Title 1V. § 4031a-id), Title V, § 501 (27), (28), 94 Stat. 1740, 1742.) (Emphasis ours.) 

® We are aware of authority for the proposition that where facts are not in dispute, district courts enjoy no 
particular advantage over appellate courts in their formulation and application of ethical norms and that it is 
proper for the appellate court to determine whether the district court's disqualification order was predicated on 
& proper understanding of applicable ethical principles. Greitzer & Locks v. Johns-Manville Corp.. No. 81-7379, 
slip op. at 5 (4th Cir. Mar. 5, 1982); Aetna Casualty & Surety Co. v. United States, 570 F. 2d 1197 (ith Cir.), cert. 
denied. 439 U.S. 821 (1978), Woods v. Covington County Bank, 537 F. 2d 804 (5th Cir. 1976). Because we hold that 
the lower court's determination in this case is reversible as clearly erroneous, we need not consider whether a 
less stringent standard of review may be applicable. 
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tial information pertaining to the matter herein. This fact by itself 
does not support a finding that Lewin had substantial responsibili- 
ty. As a matter of logic, substantial responsibility is related to 
access to confidential information only to the extent that the prop- 
osition is true that only individuals who have substantial responsi- 
bility in a matter have access to confidential information related to 
that matter. We do not accept this proposition as being true in gen- 
eral, nor does the evidence demonstrate its truth in this case. 

Access to confidential information also enters into the analysis 
indirectly to the extent it may create an appearance of impropri- 
ety, the avoidance of which is one of several policy considerations 
useful in determining how expansively one should read the term 
“substantial responsibility.” ABA Committee on Professional 
Ethics, Opinions, No. 342 (1975), reported in 62 A.B.A.J. 517-21 
(1976).7 No tenable reading of that term, however, is expansive 
enough to include Lewin’s slight involvement in this case as estab- 
lished by the evidence. An appearance of impropriety, such as may 
arise when a former government attorney who had access to confi- 
dential information in a matter appears in connection with that 
matter in private practice, has also in the past been used as an in- 
dependent basis for disqualification, quite apart from whether a 
disciplinary rule has been violated. General Motors Corp. v. City of 
New York, 501 F. 2d 639, 649, 652 (2d Cir. 1974). As the court below 
appreciated, however, the trend is now away from disqualification 
based solely on an appearance of impropriety and towards disquali- 
fication only when continued representation will taint the underly- 
ing trial, especially where, as here, the appearance of impropriety 
is not very clear. Board of Education v. Nyquist, 590 F. 2d 1241, 
1247 (2d Cir. 1979). We can see no danger that a review of the ITC’s 
“no injury” determination, limited as it is to a closed administra- 
tive record, will be tainted if Lewin and the firm of Daniels, Houli- 
han & Palmeter are permitted to continue representing interve- 
nors below. 

Thus, the fact that Lewin had access to confidential information 
cannot, by itself, support a finding that he had substantial respon- 
sibility, especially where, as here, the remaining evidence rebuts 
that finding. Lewin was at the ITC less than seven months. He 
stated in the affidavit he submitted to the trial court that: 


On or before May 10, 1979, the Commissioner and I con- 
curred that I should not assist her or otherwise participate in 
any aspect of any matter before the ITC in which [the law firm 
of Daniels, Houlihan & Palmeter] was involved. I had no fur- 


? The policy considerations which the ABA has suggested be taken into account in interpreting DR 9-101(B) 
are 


* * the prevention of the apparent treachery of switching sides; the safeguarding of confidential govern- 
mental information from future use against the government; the need to discourage government lawyers 
from handling particular assignments in such a way as to encourage their own future employment in 
regard to those particular matters after leaving government service; and the professional benefit derived 
from avoiding the appearance of evil. 

Of These, the ABA formal opinion labels avoiding the appearance of evil as ‘perhaps the least useful.” We 
believe that our disposition of the present case is consonant with each of these policy considerations 
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ther involvement with the Inquiry and did not discuss the 
matter with the Commissioner, her staff, or any member or 
employee of the ITC. At no time did I assist the Commissioner 
in her deliberations or advise or make any recommendations 
with regard to the Commissioner’s determination in the In- 
quiry. To the best of my recollection, my only involvement in 
the Inquiry consisted of a brief review of some initial material 
available to the ITC prior to the ITC’s public hearing. 


Nothing in the record contradicts these assertions, so we accept 
them as true. They establish that Lewin had no responsibility for 
the matter herein after May 10, 1979, after the public hearing but 
before the preliminary determination, and extremely limited con- 
tact with the matter before May 10. The finding of the trial court, 
on the same evidence, that Lewin had substantial responsibility is 
therefore clearly erroneous. 

The decision of the Court of International Trade disqualifying 
Mr. Lewin and the firm with which he is associated is reversed. 


(Appeal No. 82-3) 


GENERAL ELECTRIC COMPANY v. THE UNITED STATES 


1. CLASSIFICATION—ELECTRONIC AND AMPLIFIER PACKS 
Court of International Trade decision that the imported electron- 


ic and amplifier packs were correctly classified in TSUS, items 
685.23 and 684.70, respectively, affirmed. 


F. 2d 


GENERAL ELECTRIC COMPANY, APPELLANT v. THE UNITED STATES, 
APPELLEE 


(No. 82-3) 


United States Court of Customs and Patent Appeals, June 10, 
1982, Appeal from United States Court of International Trade. 
[Affirmed.] 


Louis Schneider, Bernard J. Babb, John A. Bessich, and Angela Pitsaris, of New 
York City, attorneys for appellant. 


J. Paul McGrath, Asst. Attorney General, David M. Cohen, Director, Joseph I. 


Liebman, attorney-in-charge, and Saul Davis, of New York City, attorneys for appel- 
lee. 


[Oral argument on May 3, 1982 by John A. Bessich for appellant and Saul Davis 
for appellee.] 


Before Markey, Chief Judge, BALDWIN, MILLER, and NIEs, Asso- 
ciate Judges, and Kasuiwa, Judge. 
Markey, Chief Judge. 


Appeal from the judgment of the United States Court of Interna- 
tional Trade, 2 CIT —, 525 F. Supp. 1244 (1981), dismissing import- 
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er’s action challenging the classification of certain electronic and 
amplifier packs. We affirm.' 


OPINION 


[1] We agree with the decision of the Court of International 
Trade that the imported electronic and amplifier packs were cor- 
rectly classified in TSUS, items 685.23 and 684.70, respectively. Ac- 
cordingly, we affirm the judgment below and adopt the trial court’s 
opinion as our own. 

MILLER, Judge, concurring. 

I do not believe this court should adopt the opinion of the Court 
of International Trade as its own for the reason that said opinion 
inadequately disposes of the parties’ vigorous argument over appli- 
cation of this court’s opinion in Daisy-Heddon v. United States, 66 
CCPA 97, C.A.D. 1228, 600 F. 2d 799 (1979). In that opinion, the 
court expressly overruled the majority opinion in Authentic Furni- 
ture Products, Inc. v. United States, 61 CCPA 5, C.A.D. 1109, 486 F. 
2d 1062 (1973), and emphasized that the presence or absence of an 
“essential” part is not decisive of whether an importation is a sub- 
stantially complete article. 

Here, the opinion of the Court of International Trade simply 
states that the record supports the Government’s contention that 
the importations are substantially complete radio receivers, 
prompting appellant to argue that components added after impor- 
tation are “significant” to the overall function of the complete 
radio receivers.* ! am persuaded that these components are not so 
significant as to preclude a determination that the imported mer- 
chandise is “substantially complete,” but the conclusory statement 
of the Court of International Trade is not helpful in reaching that 
decision. 


' The relevant provisions of the Tariff Schedules of The United States (TSUS) are: 
General interpretative rule 10h) 
unless the context requires otherwise, a tariff description for an article covers such article, whether 
assembled or not assembled, and whether finished or not finished; 
Schedule 6, Part 5 
Radiotelegraphic and radiotelephonic transmission and reception apparatus; radiobroadcasting and 
television transmission and reception apparatus, and parts thereof. 
Other [than television apparatus and parts thereof]: 
[Electronic packs 685.23 Solid-state (tubeless) radio receivers 10.4% ad val. 
classified]. 
(Electronic packs 685.25 6% ad val. 
claimed]. a 
{Amplifier packs 684.70 Microphones; loudspeakers; headphones; audio frequency 7.5% ad val. 
classified} electric amplifiers; electric sound amplifier sets com- 
prised of the foregoing components; and parts of the 
foregoing articles (including microphone stands). 
* * * * * ° 


[Amplifier packs 685.32 Record players, phonographs, record changers, turn 5.5% ad val. 
claimed]. tables, and tone arms, and parts of the foregoing. 


*In Daisy-Heddon, one of the factors specified (for determining whether imported merchandise is substantially 
complete) is “the significance of the omitted parts to the overall functioning of the completed article.” 





Internationa! 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, JUNE 16, 1982. 


The appended notices relating to investigations by the U:S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON Raaps, 
Commissioner of Customs. 


In the Matter of 
CERTAIN SNEAKERS WITH FABRIC Investigation No. 337-TA-118 
UPPER AND RUBBER SOLES 


Notice of Prehearing Conference and Hearing 


Notice is hereby given that a prehearing conference will be held 
in this case at 9:00 a.m. on July 19, 1982, in the Waterfront Center, 
Room 201, 1010 Wisconsin Avenue, NW., Washington, D.C., and the 
hearing will commence immediately thereafter. 

The purpose of the prehearing conference is to review the trial 
memoranda submitted by the parties, to stipulate exhibits into the 
record, and to discuss any questions raised by the parties relating 
to the hearing. 

The Secretary shall publish this notice in the Federal Register. 

Issued: June 10, 1982. 

JANET D. Saxon, 
Administrative Law Judge. 


In the Matter of 
CERTAIN VACUUM BOTTLES AND Investigation No. 337-TA-108 
CoMPONENTS THEREOF 
Notice of Termination of Respondent 


AGENCY: US. International Trade Commission. 
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ACTION: Termination of investigation as to respondent World 
Wide, Inc. 


SUMMARY: The Commission has terminated the above-captioned 
investigation as to respondent World Wide, Inc. (World Wide), on 
the basis of a joint motion filed by complainant Union Manufactur- 
ing Co., respondent World Wide, and the Commission investigation 
attorneys. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1930 (19 U.S.C. 
§ 1337) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain vacuum bottles 
and components thereof. The joint motion to terminate the investi- 
gation as to World Wide included an affidavit executed by Mr. 
Ronald A. Erickson, chief executive officer of World Wide. In the 
affidavit, Mr. Erickson stated that World Wide had imported 10,000 
vacuum bottles from a company in Taiwan and that World Wide 
would not import or sell any of the allegedly infringing vacuum 
bottles unless and until such time as there is a final decision by the 
Commission that the vacuurn bottles in question do not infringe 
Union’s alleged trademark. 

Copies of the Cominission’s Action and Order and all other non- 
confidential documents filed in connection with this investigation 
are available for public inspection during official businesses hours 


(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-0161. 

FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, telephone 202-523-0359. 


By order of the Commission. 


Issued: June 9, 1982. 
KENNETH R. MAson, 
Secretary. 


In the Matter of 
CERTAIN STABILIZED HuLL UNITS 
AND COMPONENTS THEREOF Investigation No. 337-TA-103 
AND Sonar UNItTs UTILIZING 
Saip Srasiuizep Hutu UNtts |} 


Notice of Termination of Investigation 


AGENCY: US. International Trade Commission. 


ACTION: Termination of investigation upon a finding of no viola- 
tion of section 337 of the Tariff Act of 1930. 
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SUPPLEMENTARY INFORMATION: On the basis of a complaint 
filed on April 29, 1981, the Commission on June 10, 1981, published 
in the Federal Register (46 F.R. 30737) a notice of institution of an 
investigation pursuant to section 337 of the Tariff Act of 1930 (19 
U.S.C. § 1337). The Commission’s investigation covered alleged 
unfair methods of competition and unfair acts in the unauthorized 
importation and sale of certain stabilized hull units and compo- 
nents thereof alleged to infringe certain claims of U.S. Letters 
Patent 3,553,638, owned by complainant Western Marine Electron- 
ics, Inc. 

On May 20, 1982, the Commission unanimously determined that 
there was no violation of section 337 in investigation No. 337-TA- 
103 in the importation or sale of the stabilized hull units and com- 
ponents thereof in question. 

Copies of the Commission’s Action and Order, the Commission 
Opinion, and all other nonconfidential documents filed in connec- 
tion with this investigation are available for inspection during offi- 
cial business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Sec- 
retary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0359. 

By order of the Commission. 


Issued: June 9, 1982. 
KENNETH R. MAson, 
Secretary. 


In the Matter of 
CERTAIN COIN-OPERATED 
AUDIOVISUAL GAMES AND Investigation No. 337-TA-105 
COMPONENTS THEREOF (VIZ 
RALLY-X AND Pac-MAN) 


Notice of Request for Comment on Proposed Modification of 
Temporary Relief 


AGENCY: U‘S. International Trade Commission. 


ACTION: Request for comment on proposed replacement of tempo- 
rary cease and desist orders with a temporary exclusion order. 


SUMMARY: A motion (Motion No. 105-41c) has been filed with 
Commission to vacate 18 temporary cease and desist orders previ- 
ously issued in this investigation and replace them with an order 
excluding from entry into the United States all audiovisual games 
and components thereof which infringe complainant Midway Man- 
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ufacturing Co.’s PAC-MAN copyright or trademark during the 
pendency of this investigation. The articles in question may enter 
the United States under bond in the amount of 54 percent of the 
entered value during the period of temporary relief. 

In conformity with section 211.57 of the Commission’s Rules of 
Practice and Procedure (46 F.R. 17533, Mar. 18, 1981), the motion 
and this notice will be served on each party to the investigation. 
Within 7 days of such service, any party served may file an answer 
to the motion. Within 7 days of the appearance of this notice in the 
Federal Register, interested members of the public may file written 
comments regarding the proposed modification of temporary relief. 


DATES: Answers to the motion will be considered if received 
within 7 days of service upon the party. Comments from the public 
will be considered if received within 7 days of the publication of 
this notice in the Federal Register. Answers and comments should 
conform with section 201.8 of the Commission’s Rules of Practice 
and Procedure (19 CFR § 201.8), and should be addressed to Ken- 
neth R. Mason, Secretary, U.S. International Trade Commission, 
701 E Street, N.W., Washington, D.C. 20436. 

SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1930 (19 U.S.C. 
§ 1337) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain audiovisual games 
and components thereof which allegedly infringe certain of com- 
plainant’s copyrights and trademarks. On January 15, 1982, the 
Commission issued temporary cease and desist orders prohibiting 
further importation or sale by 18 respondents. Complainant has 
since filed a motion requesting that the temporary cease and desist 
orders be replaced with a temporary exclusion order. Complainant 
states that a temporary exclusion order is necessary to protect the 
domestic industry during the pendency of this investigation and 
that the U.S. Customs Service would be able to enforce such an 
order. 

Copies of the motion in question and all other non-confidential 
documents filed in connection with this investigation are available 
for inspection during official business hours (8:45 a.m. to 5:15 p.m.) 
in the Office of the Secretary, U.S. International Trade Commis- 
sion, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0161. 


FOR FURTHER INFORMATION CONTACT: Scott M. Daniels, 
Esq., Office of the General Counsel, telephone 202-523-0074. 

By order of the Commission. 

Issued: June 7, 1982. 


KENNETH R. MAson, 
Secretary. 
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Investigation No. 104-TAA-9 


Notice of Termination of Countervailing Duty Investigation 
Concerning Michelin X-Radial Steel-Belted Tires from Canada 


AGENCY: United States International Trade Commission. 


ACTION: Termination of countervailing duty investigation under 
section 104(b\1) of the Trade Agreements Act of 1979, with regard 
to Michelin X-radial steel-belted tires from Canada. 


EFFECTIVE DATE: June 7, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. Bill Schechter, 
Office of Investigations, telephone number (202) 523-0300. 


SUPPLEMENTARY INFORMATION: The Trade Agreements Act 
of 1979, subsection 104(bX1), requires the Commission in the case of 
a countervailing duty order issued under section 303 of the Tariff 
Act of 1930, upon the request of a government or group of export- 
ers of merchandise covered by the order, to conduct an investiga- 
tion to determine whether an industry in the United States would 
be materially injured, or threatened with material injury, or 
whether the establishment of such an industry would be materially 
retarded, if the order were to be revoked. On January 2, 1980, and 
January 3, 1980, the Commission received a request from the Cana- 
dian Embassy and Michelin Tire Corp., respectively, for the review 
of the outstanding countervailing duty order on Michelin X-radial 
steel-belted tires from Canada (T.D. 73-10). 

The Commission instituted an investigation on Michelin X-radial 
steel-belted tires from Canada on March 11, 1982 and published 
notice of the investigation in the Federal Register of March 16, 
1982 (47 F.R. 11341). On April 21, 1982, the Commission was noti- 
fied by letter that the Rubber Manufacturers Association, the origi- 
nal and only petitioner for the countervailing duty order, wished to 
withdraw its petition on Michelin X-radial steel-belted tires, with 
the express proviso that the withdrawal be considered without prej- 
udice to the filing of any future petition or petitions. 

There is no provision in the Trade Agreements Act of 1979, or in 
its legislative history, specifically permitting termination of a sec- 
tion 104(b) investigation. However, authority to terminate such in- 
vestigations is implied under section 704(a) of the Tariff Act of 
1930. Section 704(a) permits termination of countervailing duty in- 
vestigations properly instituted under Title VII of the Tariff Act of 
1930. Section 704(a) directs the Commission to solicit public com- 
ment prior to termination and approve termination only if it is in 
the public interest. 

On April 27, 1982, the Commission published a notice in the Fed- 
eral Register (47 F.R. 18073) requesting public comment by May 27, 
1982 on the proposed termination of the Commission’s investigation 
on Michelin X-radial steel-belted tires from Canada. No adverse 
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comments were received in response to the Commission’s notice. 
Thus, the Commission deems it to be in the public interest to ter- 
minate this investigation in light of the withdrawal of the petition 
by the original petitioner and lack of interest in the continuance of 
the investigation by any interested parties. 

The Commission is therefore terminating its investigation (Inv. 
No. 104-TAA-9) under section 104(b\(1) of the Trade Agreements 
Act of 1979 on Michelin X-radial steel-belted tires from Canada 
(T.D. 73-10). The termination of this investigation has the same 
effect as a determination that an industry in the United States 
would not be materially injured or threatened with material 
injury, nor would the establishment of such an industry be materi- 
ally retarded, if the countervailing duty order were to be revoked. 

In addition to publishing this Federal Register notice, the com- 
mission is serving a copy of this notice on all persons who have 
written the agency in connection with this investigation and is also 
notifying the Department of Commerce of its action in this case. 

By order of the Commission. 


Issued: June 8, 1982. 
KENNETH R. MAson, 
Secretary. 


In the Matter of Investigation No. 603-TA-8 
CERTAIN STAINLESS STEEL SHEARS 


Notice of Termination of Investigation 
AGENCY: US. International Trade Commission. 
ACTION: Termination of preliminary investigation. 


SUMMARY: On February 8, 1982, at the request of the Division of 
Unfair Import Investigations, the Commission voted to institute a 
preliminary investigation pursuant to section 603 of the Trade Act 
of 1974 (19 U.S.C. 2482) into the possible existence of unfair meth- 
ods of competition and unfair acts with respect to the importation 
into the United States and sale of certain stainless steel shears and 
the effects, if any, of such methods and acts. Notice of this investi- 
gation was issued on February 22, 1982, and published in the Fed- 
eral Register on March 3, 1982 (47 Fed. Reg. 9113). 

The investigation, as set forth in the Notice, was to cover: 

1. False and deceptive advertising for the purpose of furthering 
the belief on the part of the consumers that the stainless steel 
shears manufactured by K. R. Witte Co. and imported by K. R. 
Witte Solingen—U.S.A. are forged and ice-tempered shears, the 
effect or tendency of which may be to destroy or substantially 
injure the efficiently and economically operated stainless steel 
shears industry in the United States. 
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2. Trade libel, product disparagement, and tortious interference 

with contractual relations by K. R. Witte Co. or K. R. Witte Solin- 
gen—U.S.A., the effect or tendency of which may be to destroy or 
substantially injure the efficiently and economically operated stain- 
less steel shears industry in the United States. 
DEADLINE: The Commission’s Unfair Import Investigations Divi- 
sion was directed to submit its report and recommendation to the 
Commission no later than 60 days from the date of publication of 
this notice in the Federal Register. 

Having conducted an investigation into these matters, and re- 

ceived the report and recommendation from the Unfair Import In- 
vestigations Division with respect thereto, the Commission has de- 
termined that no further investigatory activity need take place at 
this time. In reaching this determination pursuant to 19 CFR 
§ 211.10(a) and (b), the Commission has concluded that the public 
interest will be fully safeguarded. 
FOR FURTHER INFORMATION CONTACT: Juan Cockburn, Esq., 
Unfair Import Investigations Division, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, telephone 
202-523-1272. 


By Order of the Commission. 
Issued: June 7, 1982. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN CT SCANNER AND 


GAMMA CAMERA MEDICAL Investigation No. 337-TA-123 
Diacnostic IMAGING 
APPARATUS 


Order No. 1 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Donald K. Duvall as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: June 3, 1982. 


DonaLp K. DUVALL, 
Chief Administrative Law Judge. 
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